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CALCULATION OF REGISTRATION FEE
 

Title of Securities to be Registered
Amount to be
Registered (1)

Proposed
Maximum
Offering

Price Per Share

Proposed
Maximum
Aggregate

Offering Price
Amount of

Registration Fee

Common Stock, $0.001 par value per share 1,000,000 $5.895 (2) $5,894,750 (2) $421

(1) This registration statement shall also cover any additional shares of Common Stock which become issuable under the LivePerson, Inc. 2010 Employee
Stock Purchase Plan by reason of any stock dividend, stock split, recapitalization or other similar transaction effected without the Registrant’s receipt of
consideration which results in an increase in the number of the Registrant’s outstanding shares of Common Stock.

(2) Solely for the purpose of calculating the registration fee, the estimated Proposed Maximum Offering Price Per Share was calculated pursuant to Rules
457(c) and 457(h) under the Securities Act of 1933, as amended, on the basis of $5.895 per share, which is $6.935 per share, the average of the high and
low price of the Common Stock on the Nasdaq Capital Market on August 16, 2010, multiplied by 85%, which is the percentage used to calculate the
purchase price under the LivePerson, Inc. 2010 Employee Stock Purchase Plan.
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PART I

 
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
Item 1. Plan Information.
 

The information required by Item 1 is included in documents sent or given to participants in the plan covered by this registration statement pursuant
to Rule 428(b)(1) of the Securities Act of 1933, as amended (the “Securities Act”).
 
Item 2. Registrant Information and Employee Plan Annual Information.
 

The written statement required by Item 2 is included in documents sent or given to participants in the plan covered by this registration statement
pursuant to Rule 428(b)(1) of the Securities Act.
 

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The Registrant is subject to the informational and reporting requirements of Sections 13(a), 14, and 15(d) of the Securities Exchange Act of 1934, as
amended (the “Exchange Act”), and in accordance therewith files reports, proxy statements and other information with the Securities and Exchange
Commission (the “Commission”).   The following documents, which are on file with the Commission, are incorporated in this registration statement by
reference:
 

(a) The Registrant’s latest annual report filed pursuant to Section 13(a) or 15(d) of the Exchange Act or the latest prospectus filed pursuant to
Rule 424(b) under the Securities Act that contains audited financial statements for the Registrant’s latest fiscal year for which such statements have been filed.
 

(b) All other reports filed pursuant to Section 13(a) or 15(d) of the Exchange Act since the end of the fiscal year covered by the document referred to
in (a) above.
 

(c) The description of the securities contained in the Registrant’s registration statement on Form 8-A filed under the Exchange Act, including any
amendment or report filed for the purpose of updating such description.
 

All documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-
effective amendment which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be
deemed to be incorporated by reference in this registration statement and to be part hereof from the date of the filing of such documents, except as to specific
sections of such statement as set forth therein.  Unless expressly incorporated into this registration statement, a report furnished on Form 8-K prior or
subsequent to the date hereof shall not be incorporated by reference into this registration statement.  Any statement contained in a document incorporated or
deemed to be incorporated by reference herein shall be deemed to be modified or superseded for the purposes of this registration statement to the extent that a
statement contained herein or in any other subsequently filed document which also is or is deemed to be incorporated by reference herein modifies or
supersedes such statement.  Any statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this
registration statement.
 
Item 4. Description of Securities.

Not applicable.
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Item 5.  Interests of Named Experts and Counsel.

Not applicable.

Item 6. Indemnification of Directors and Officers.

The Registrant’s amended and restated certificate of incorporation in effect as of the date hereof (the “Certificate”) provides that, except to the extent
prohibited by the Delaware General Corporation Law, as amended (the “DGCL”), the Registrant’s directors shall not be personally liable to the Registrant or
its stockholders for monetary damages for any breach of fiduciary duty as directors of the Registrant. Under the DGCL, the directors have a fiduciary duty to
the Registrant which is not eliminated by this provision of the Certificate and, in appropriate circumstances, equitable remedies such as injunctive or other
forms of non-monetary relief will remain available. In addition, each director will continue to be subject to liability under the DGCL for any breach of the
director’s duty of loyalty to the Registrant or its stockholders, for acts or omissions not in good faith or which involve intentional misconduct, for knowing
violations of law, for actions leading to improper personal benefit to the director, and for payment of dividends or approval of stock repurchases or
redemptions that are prohibited by the DGCL. This provision also does not affect the directors’ responsibilities under any other laws, such as the Federal
securities laws or state or Federal environmental laws. The Registrant has obtained liability insurance for its officers and directors.
 

Section 145 of the DGCL empowers a corporation to indemnify its directors and officers and to purchase insurance with respect to liability arising
out of their capacity or status as directors and officers, provided that this provision shall not eliminate or limit the liability of a director: (i) for any breach of
the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a
knowing violation of law, (iii) arising under Section 174 of the DGCL, or (iv) for any transaction from which the director derived an improper personal
benefit. The DGCL provides further that the indemnification permitted thereunder shall not be deemed exclusive of any other rights to which the directors and
officers may be entitled under the corporation’s bylaws, any agreement, a vote of stockholders or otherwise. The Certificate eliminates the personal liability of
directors to the fullest extent permitted by Section 102(b)(7) of the DGCL and provides that the Registrant shall, to the fullest extent permitted by the DGCL,
fully indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding
(whether civil, criminal, administrative or investigative) by reason of the fact that such person is or was, or has agreed to become, a director or officer of the
Registrant, or is or was serving at the request of the Registrant as a director, officer or trustee of or, in a similar capacity with, another corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise, or by reason of any action alleged to have been taken or omitted in such capacity,
against all expenses (including attorney’s fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by or on behalf of such
person in connection with such action, suit or proceeding and any appeal therefrom. 
 

The Registrant has also entered into agreements to indemnify its directors and executive officers, in addition to the indemnification provided for in
the Certificate. The Registrant believes that these agreements are necessary to attract and retain qualified directors and executive officers.

 
Item 7. Exemption from Registration Claimed.

Not applicable.

Item 8.  Exhibits.

The Exhibit Index immediately preceding the exhibits is incorporated herein by reference.

Item 9. Undertakings.

1. Item 512(a) of Regulation S-K.  The undersigned Registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act;
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(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-

effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration
statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the dollar value of securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus
filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20 percent change in the maximum
aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement; and
 

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement;
 
provided, however, that paragraphs (i) and (ii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is
contained in reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are
incorporated by reference in the registration statement.
 

(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.
 

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.
 

2. Item 512(b) of Regulation S-K.  The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities
Act, each filing of the Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act that is incorporated by reference in the
registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that
time shall be deemed to be the initial bona fide offering thereof.
 

3. Item 512(h) of Regulation S-K.  Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers
and controlling persons of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the
Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the
event that a claim for indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or
controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent,
submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and
will be governed by the final adjudication of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in New York, New York, on the 19th day of August, 2010.

 LIVEPERSON, INC.  
    
 By: /s/ Robert P. LoCascio  
  Robert P. LoCascio  
  Chairman of the Board and Chief Executive Officer

POWER OF ATTORNEY AND SIGNATURES
 

We, the undersigned officers and directors of LivePerson, Inc., hereby severally constitute and appoint Robert P. LoCascio, Timothy E. Bixby and
Monica L. Greenberg, and each of them singly, our true and lawful attorneys with full power to them, and each of them singly, to sign for us and in our names
in the capacities indicated below, the registration statement on Form S-8 filed herewith and any and all subsequent amendments to said registration statement,
and generally to do all such things in our names and on our behalf in our capacities as officers and directors to enable LivePerson, Inc. to comply with the
provisions of the Securities Act of 1933, as amended, and all requirements of the Securities and Exchange Commission, hereby ratifying and confirming our
signatures as they may be signed by our said attorneys, or any of them, to said registration statement and any and all amendments thereto.
 

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and
on the dates indicated.

Signature  Title  Date
     
/s/ Robert P. LoCascio  Chairman of the Board and Chief Executive Officer  August 19, 2010
Robert P. LoCascio     
     
/s/ Timothy E. Bixby  President, Chief Financial Officer and Director  August 19, 2010
Timothy E. Bixby     
     
/s/ Emmanuel Gill              Director  August 19, 2010
Emmanuel Gill     
     
/s/ William G. Wesemann  Director  August 19, 2010
William G. Wesemann     
     
/s/ Steven Berns  Director  August 19, 2010
Steven Berns     
     
/s/ Kevin C. Lavan  Director  August 19, 2010
Kevin C. Lavan     
     
/s/ Peter Block  Director  August 19, 2010
Peter Block     
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INDEX TO EXHIBITS

Number Description
  
4.1 Fourth Amended and Restated Certificate of Incorporation (incorporated by reference to Exhibit 3.1 to the Registrant’s Annual Report on

Form 10-K for the fiscal year ended December 31, 2000 and filed March 30, 2001 (the “2000 Form 10-K”))
  
4.2 Second Amended and Restated Bylaws, as amended (incorporated by reference to Exhibit 3.2 to the 2000 Form 10-K)
  
5.1 Opinion of Orrick, Herrington & Sutcliffe LLP, counsel to the Registrant
  
23.1 Consent of BDO USA, LLP (formerly known as BDO Seidman, LLP), Independent Registered Public Accounting Firm
  
23.2 Consent of Orrick, Herrington & Sutcliffe LLP (included in Exhibit 5.1 to this registration statement)
  
24 Power of attorney (included on the signature pages of this registration statement)
  
99.1 LivePerson, Inc. 2010 Employee Stock Purchase Plan
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EXHIBIT 5.1

August 19, 2010

LivePerson, Inc.
462 Seventh Avenue, 3rd Floor
New York, New York 10018

  Re: LivePerson, Inc.
Registration Statement on Form S-8

 
Ladies and Gentlemen:
 

At your request, we are rendering this opinion in connection with the registration statement on Form S-8 (the “Registration Statement”) filed by you with
the Securities and Exchange Commission (the “SEC”) on or about August 19, 2010 in connection with the registration under the Securities Act of 1933, as
amended, of a total of 1,000,000 shares of your Common Stock (the “Common Shares”) reserved for issuance under the LivePerson, Inc. 2010 Employee
Stock Purchase Plan (the “Plan”).
 

We have examined instruments, documents, and records which we deemed relevant and necessary for the basis of our opinion hereinafter expressed. In
such examination, we have assumed the following: (a) the authenticity of original documents and the genuineness of all signatures; (b) the conformity to the
originals of all documents submitted to us as copies; and (c) the truth, accuracy, and completeness of the information, representations, and warranties
contained in the records, documents, instruments, and certificates we have reviewed.
 

Based on such examination, we are of the opinion that the Common Shares to be issued by the Company pursuant to the Plan have been validly
authorized and when issued and sold in accordance with the provisions of the Plan and Registration Statement, will be legally issued, fully paid and
nonassessable.
 

We hereby consent to the filing of this opinion as an exhibit to the above-referenced Registration Statement and to the use of our name wherever it
appears in said Registration Statement, including the prospectus constituting a part thereof. In giving such consent, we do not consider that we are “experts”
within the meaning of such term as used in the Securities Act of 1933, as amended, or the rules and regulations of the SEC issued thereunder, with respect to
any part of the Registration Statement, including this opinion as an exhibit or otherwise.
 
Very truly yours,

/s/ ORRICK, HERRINGTON & SUTCLIFFE LLP

Orrick, Herrington & Sutcliffe LLP
 



EXHIBIT 23.1

LivePerson, Inc.
New York, New York

We hereby consent to the incorporation by reference in this Registration Statement on Form S-8 of our reports dated March 10, 2010, relating to the
consolidated financial statements and the effectiveness of LivePerson, Inc.'s internal control over financial reporting, which appears in LivePerson, Inc.'s
Annual Report on Form 10-K for the year ended December 31, 2009.
 
/s/  BDO USA, LLP (formerly known as BDO SEIDMAN, LLP)
 
New York, New York
 
August 17, 2010
 



 
EXHIBIT 99.1

 
LIVEPERSON, INC.

 
2010 EMPLOYEE STOCK PURCHASE PLAN

 
1. Purpose of the Plan.  The purpose of this 2010 Employee Stock Purchase Plan is to encourage and enable Eligible Employees of the

Company and certain of its Subsidiaries to acquire proprietary interests in the Company through the ownership of Shares. It is the intention of the
Company to have this Plan and the Options granted pursuant to this Plan satisfy the requirements for “employee stock purchase plans” that are set
forth under Code Section 423, although the Company makes no undertaking nor representation to maintain the qualified status of this Plan or such
Options. In addition, Options that do not satisfy the requirements for “employee stock purchase plans” that are set forth under Code Section 423
may be granted under this Plan pursuant to the rules, procedures or sub-plans adopted by the Board.

 
2. Definitions.  Unless otherwise provided in the Plan, capitalized terms, when used herein, shall have the following respective meanings:

 
(a) “Account” shall mean a bookkeeping account established and maintained to record the amount of funds accumulated pursuant to the

Plan with respect to a Participant for the purpose of purchasing Shares under this Plan.
 

(b) “Administrator” shall mean the Board, the Compensation Committee of the Board or any other committee appointed by the Board.
 

(c) “Applicable Laws” shall mean all applicable laws, rules, regulations and requirements, including, but not limited to, U.S. state
corporate laws, U.S. federal and state securities laws, the Code, the rules of any stock exchange or quotation system on which the Shares are
listed or quoted and the applicable laws, rules, regulations and requirements of any other country or jurisdiction where Options are granted
under the Plan or where Eligible Employees reside or provide services, as such laws, rules, regulations and requirements shall be in effect
from time to time.

 
(d) “Board” shall mean the Company's Board of Directors.

 
(e) “Change in Control” shall mean an event in which the Company or its stockholders enter into an agreement to dispose of all or

substantially all of the assets or outstanding capital stock of the Company by means of a sale, merger or reorganization in which the Company
will not be the surviving corporation (other than a reorganization effected primarily to change the jurisdiction in which the Company is
incorporated, a merger or consolidation with a wholly-owned Subsidiary, or any other transaction in which there is no substantial change in
the stockholders of the Company or their relative stock holdings, regardless of whether the Company is the surviving corporation) or in the
event the Company is liquidated.

 
(f) “Code” shall mean the U.S. Internal Revenue Code of 1986, as amended, and the regulations and interpretations promulgated

thereunder.
 

(g) “Common Stock” shall mean the Company's common stock.
 

(h) “Company” shall mean LivePerson, Inc., a Delaware corporation.
 

(i) “Designated Subsidiaries” shall mean any Subsidiary designated by the Administrator from time to time, in its sole discretion, whose
employees may participate in the Plan, if such employees otherwise qualify as Eligible Employees.

 
(j) “Eligible Compensation” shall mean and refer to the Participant's cash compensation paid through the Company’s or a Designated

Subsidiary’s payroll system for personal services actually rendered in the course of employment. “Eligible Compensation” shall be limited to
amounts received by the Participant during the period he or she is participating in the Plan and includes salary, wages, bonus and other
incentive payments, amounts contributed by the Participant to any benefit plan maintained by the Company or any Designated Subsidiary
(including any 401(k) plan, 125 plan, or any other deferred compensation plan), overtime pay, commissions, draws against commissions,
shift premiums, sick pay, vacation pay, holiday pay, and shutdown pay, except to the extent that the exclusion of any such item (or a sub-set
of any such item) is specifically directed by the Administrator for all Eligible Employees. “Eligible Compensation” does not include any
remuneration paid in a form other than cash, fringe benefits (including car allowances and relocation payments), employee discounts,
expense reimbursement or allowances, long-term disability payments, workmen’s compensation payments, welfare benefits, and any
contributions that the Company or any Designated Subsidiary makes to any benefit plan (including any 401(k) plan or any other welfare or
retirement plan).
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(k) “Eligible Employee” shall mean any person, including an officer, who is regularly employed by the Company or any Designated
Subsidiary except for those persons whose customary employment is for only 20 hours or less per week or for not more than five months in
any calendar year (unless otherwise specified by the Administrator).

 
(l) “Enrollment Agreement” means an agreement between the Company and an Eligible Employee, in such form as may be established

by the Administrator from time to time, pursuant to which an Eligible Employee elects to participate in this Plan, or elects to make changes
with respect to such participation as permitted by this Plan.

 
(m) “Enrollment Period” shall mean that period of time prescribed by the Administrator during which Eligible Employees may elect to

participate in an Offering Period. The duration and timing of Enrollment Periods may be changed or modified by the Administrator from time
to time.

 
(n) “Fair Market Value” shall mean the market price of a Share as determined in good faith by the Administrator. Such determination

shall be conclusive and binding on all persons. The Fair Market Value shall be determined by the following:
 

(i) If the Shares are admitted to trading on any established national stock exchange or market system, including without limitation
NASDAQ, on the date in question, then the Fair Market Value shall be equal to the closing sales price for such Shares as quoted on such
national exchange or system on such date; or

 
(ii) if the Shares are admitted to quotation on NASDAQ or are regularly quoted by a recognized securities dealer but selling prices

are not reported on the date in question, then the Fair Market Value shall be equal to the mean between the bid and asked prices of the
Shares reported for such date.

 
In each case, the applicable price shall be the price reported in The Wall Street Journal or such other source as the Administrator deems
reliable; provided, however, that if there is no such reported price for the Shares for the date in question, then the Fair Market Value shall be
equal to the price reported on the last preceding date for which such price exists. If neither (i) or (ii) are applicable, then the Fair Market
Value shall be determined by the Administrator in good faith on such basis as it deems appropriate.

 
(o) “Maximum Offering” shall mean the maximum number of Shares that may be issued pursuant to the Plan at any given time. Unless

otherwise designated by the Administrator, the Maximum Offering shall be two hundred fifty thousand (250,000) Shares during any
consecutive twelve (12)-month period, provided that the limit on the maximum number of Shares that may be issued on any Purchase Date
shall be established by the Administrator prior to the beginning of the Offering Period within which such Purchase Date will occur. With
respect to some or all Participants in any Non-423(b) Plan, it may also mean a maximum number or value of Shares made available for
purchase during a specified period (e.g., a twelve (12)-month period) as the Administrator deems necessary or appropriate to avoid a
securities filing, to achieve tax objectives or to meet other Company objectives.

 
(p) “Non-423(b) Plan” shall mean the rules, procedures or sub-plans, if any, adopted by the Administrator as a part of this Plan, pursuant

to which Options that do not satisfy the requirements for “employee stock purchase plans” that are set forth under Code Section 423 may be
granted.

 
(q) “Offering Date” shall mean the first business day of each Offering Period as designated by the Administrator.
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(r) “Offering Period” shall mean the period established in advance by the Administrator during which payroll deductions shall be
collected to purchase Shares pursuant to an offering made under this Plan. An Offering Period shall not exceed twenty-four (24) months.

 
(s) “Option” shall mean the right granted to Participants to purchase Shares pursuant to an offering made under this Plan.

 
(t) “Outstanding Election” shall mean a Participant's then-current election to purchase Shares in an Offering Period, or that part of such

an election which has not been cancelled (including any voluntary cancellation under Section 9 and deemed cancellation under Section 14)
prior to the close of business on the last Trading Day of the Offering Period or such other date as determined by the Administrator.

 
(u) “Participant” shall mean an Eligible Employee who has elected to participate in the Plan pursuant to Section 6.

 
(v) “Plan” shall mean this LivePerson, Inc. 2010 Employee Stock Purchase Plan, as it may be amended from time to time.

 
(w) “Purchase Date”shall mean the last Trading Day of a Purchase Period.

 
(x) “Purchase Period”shall mean the period within each Offering Period established in advance by the Administrator during which

payroll deductions shall be collected to purchase Shares at the end of such period pursuant to an offering.
 

(y) “Purchase Price Per Share” shall mean the purchase price per share established by the Administrator prior to the Offering Date for
each Offering Period; provided that it shall be no less than the lower of (i) eighty-five percent (85%) of the Fair Market Value on the Offering
Date or (ii) eighty-five percent (85%) of the Fair Market Value on the Purchase Date.

 
(z) “Shares” shall mean shares of Company Common Stock.

 
(aa) “Subsidiary” shall mean any corporation (other than the Company) in an unbroken chain of corporations beginning with the

Company if each of the corporations other than the last corporation in the unbroken chain owns stock possessing fifty percent (50%) or more
of the total combined voting power of all classes of stock in one of the other corporations in such chain. A corporation that attains the status
of a Subsidiary on a date after the adoption of the Plan shall be considered a Subsidiary commencing as of such date.

 
(bb) “Trading Day” shall mean a day on which the NASDAQ is open for trading.

 
3. Shares Reserved for Plan.  Subject to adjustment pursuant to this Section 3, an aggregate of one million (1,000,000) Shares are reserved

for issuance pursuant to this Plan. The Shares reserved for issuance pursuant to this Plan shall be authorized but unissued Shares. If any Option
granted under the Plan shall for any reason terminate without having been exercised, the Shares not purchased under such Option shall again
become available for issuance under the Plan. In the event of a subdivision of the outstanding Shares, a declaration of a dividend payable in
Shares, a declaration of a dividend payable in a form other than Shares in an amount that will have a material effect on the price of the Shares, a
combination or consolidation of the outstanding Shares (by reclassification or otherwise) into a lesser number of Shares, a recapitalization, spin-
off or similar occurrence, the Administrator shall make appropriate adjustments to the maximum number and/or kind of Shares or securities which
may thereafter be issued under the Plan, the number and/or kind of Shares or securities subject to outstanding Options, the number and/or kind of
Shares or securities or value of any “Maximum Offering”, and the “Purchase Price Per Share” of outstanding Options.

 
If the number of Shares to be purchased by Participants on any Purchase Date exceeds (i) the total number of Shares then available in the

Plan’s Share reserve, or (ii) the Maximum Offering, then the Administrator shall make a pro-rata allocation of any Shares that may be issued
pursuant to the Plan in as uniform and equitable a manner as is reasonably practicable, as determined in the Administrator’s sole discretion. In
such event, the Company shall provide written notice to each affected Participant of the reduction of the number of Shares to be purchased under
the Participant’s Option.
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If the Administrator determines that some or all of the Shares to be purchased by Participants on the Purchase Date would not be issued in
accordance with Applicable Laws or any approval by any regulatory body as may be required, or the Shares would not be issued pursuant to an
effective Form S-8 registration statement or that the issuance of some or all of such Shares pursuant to a Form S-8 registration statement is not
advisable due to the risk that such issuance will violate Applicable Laws, the Administrator may, without Participant consent, terminate any
outstanding Offering Period and the Options granted pursuant thereto and refund in cash all affected Participants’ entire Account balances for
such Offering Period as soon as practicable thereafter.

 
4. Administration of the Plan.  The Administrator shall have the authority and responsibility for the day-to-day administration of the Plan,

which, to the extent permitted by Applicable Laws, it may delegate to a sub-committee. Subject to the provisions of the Plan, the Administrator
shall have full authority, in its sole discretion, to take any actions it deems necessary or advisable for the administration of the Plan, including, but
not limited to:

 
(a) Interpreting the Plan and adopting rules and regulations it deems appropriate to implement the Plan including amending any

outstanding Option as it may deem advisable or necessary to comply with Applicable Laws, and making all other decisions relating to the
operation of the Plan;

 
(b) Establishing the timing and length of Offering Periods and Purchase Periods;

 
(c) Establishing minimum and maximum contribution rates;

 
(d) Establishing new or changing existing limits on the number of Shares an Eligible Employee may elect to purchase with respect to any

Offering Period or Purchase Period (including the limit set forth in Section 5(b) below), other than increasing the Maximum Offering, if such
limits are announced prior to the first Offering Period or Purchase Period to be affected; and

 
(e) Adopting such rules or sub-plans as may be deemed necessary or appropriate to comply with the laws of other countries, allow for

tax-preferred treatment of the Options or otherwise provide for the participation by Eligible Employees who reside outside of the U.S.,
including determining which Eligible Employees are eligible to participate in the Non-423(b) Plan or other sub-plans established by the
Administrator;

 
(f) Establishing the exchange ratio applicable to amounts withheld in a currency other than U.S. dollars; and

 
(g) Permitting payroll withholding in excess of the amount designated by a Participant in order to adjust for delays or mistakes in the

processing of properly completed enrollment forms.
 

The Administrator’s determinations under the Plan shall be final and binding on all persons.
 

5. Grant of Option; Limitations.
 

(a) Grant of Option.  On each Offering Date, each Participant shall automatically be granted an Option to purchase as many whole
Shares as the Participant will be able to purchase with the payroll deductions credited to the Participant’s Account during the applicable
Offering Period.

 
(b) Limit on Number of Shares Purchased.  Notwithstanding the above, the maximum number of Shares that a Participant may purchase

during any consecutive twelve (12)-month period shall be two thousand (2,000) Shares, provided that the limit on the maximum number of
Shares that may be purchased on any Purchase Date shall be established by the Administrator prior to the beginning of the Offering Period
within which such Purchase Date will occur and such limitation shall be further limited by the Maximum Offering as described in Section 3.

 
(c) Limit on Value of Shares Purchased.  Any provisions of the Plan to the contrary notwithstanding, excluding Options granted pursuant

to any Non-423(b) Plan, no Participant shall be granted an Option to purchase Shares under this Plan which permits the Participant’s rights to
purchase Shares under all employee stock purchase plans (described in Code Section 423) of the Company and its Subsidiaries to accrue at a
rate which exceeds twenty-five thousand dollars ($25,000) of the Fair Market Value of such Shares (determined at the time such rights are
granted) for each calendar year in which such rights are outstanding at any time.
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(d) 5% Owner Limit.  Any provisions of the Plan to the contrary notwithstanding, no Participant shall be granted an Option to purchase
Shares under this Plan if such Participant (or any other person whose stock would be attributed to such Participant pursuant to Code Section
424(d)), immediately after such Option is granted, would own or hold options to purchase Shares possessing five percent (5%) or more of the
total combined voting power or value of all classes of Shares or any of its Subsidiaries.

 
(e) Other Limitation.  The Administrator may determine, as to any Offering Period, that the offer will not be extended to highly

compensated Eligible Employees within the meaning of Code Section 414(q).
 

6. Participation in the Plan.  An Eligible Employee may become a Participant for an Offering Period by completing the prescribed
enrollment agreement and submitting such form to the Company (or the Company’s designee), or by following an electronic or other enrollment
process as prescribed by the Company, during the Enrollment Period prior to the commencement of the Offering Period to which it relates. Such
enrollment agreement shall contain the payroll deduction authorization described in Section 8. A payroll deduction authorization will be effective
for the first Offering Period following the submission of the enrollment agreement and all subsequent Offering Periods as provided by Section 7
until it is terminated in accordance with Sections 9 or 14, it is modified by filing another enrollment agreement in accordance with this Section 6
or an election is made to decrease payroll deductions in accordance with Section 8 or until the Participant’s employment terminates or the
Participant is otherwise ineligible to participate in the Plan.

 
7. Automatic Re-Enrollment.  Following the end of each Offering Period, each Participant shall be automatically re-enrolled in the next

Offering Period at the applicable rate of payroll deductions in effect on the last Trading Day of the prior Offering Period or otherwise as provided
under Section 8, unless the Participant has elected to withdraw from the Plan in accordance with Section 9, the Participant’s employment
terminates or the Participant is otherwise ineligible to participate in the next Offering Period. Notwithstanding the foregoing, the Administrator
may require current Participants to complete and submit a new enrollment agreement at any time it deems necessary or desirable to facilitate Plan
administration or for any other reason.

 
8. Payroll Deductions.  Each Participant’s enrollment agreement shall contain a payroll deduction authorization pursuant to which he or she

shall elect to have a designated whole percentage of Eligible Compensation between 1% and 15% deducted on each payday during the Offering
Period and credited to the Participant's Account for the purchase of Shares pursuant to the offering. Payroll deductions shall commence on the
Offering Date of the first Offering Period to which the enrollment agreement relates (or as soon as administratively practicable thereafter) and
shall continue through subsequent Offering Periods pursuant to Section 7. Participants shall not be permitted to make any separate cash payments
into their Account for the purchase of Shares pursuant to an offering. Notwithstanding the foregoing, if local law prohibits payroll deductions, a
Participant may elect to participate in an Offering Period through contributions to his or her Account in a form acceptable to the Administrator. In
such event, any such Participant shall be deemed to participate in a sub-plan to the Plan, unless the Administrator otherwise expressly provides
that such Participant shall be treated as participating in the Plan.

 
If in any payroll period, a Participant has no pay or his or her pay is insufficient (after other authorized deductions) to permit deduction of the

full amount of his or her payroll deduction election, then (i) the payroll deduction election for such payroll period shall be reduced to the amount
of pay remaining, if any, after all other authorized deductions, and (ii) the percentage or dollar amount of Eligible Compensation shall be deemed
to have been reduced by the amount of the reduction in the payroll deduction election for such payroll period. Deductions of the full amount
originally elected by the Participant will recommence as soon as his or her pay is sufficient to permit such payroll deductions; provided, however,
no additional amounts will be deducted to satisfy the Outstanding Election.

 
A Participant may elect to decrease the rate of his or her payroll deductions 1 (one) time during any Purchase Period by submitting the

prescribed form to the Company (or the Company’s designee) at any time prior to the date specified by the Administrator or, if not such date is
specified by the Administrator, the fifth (5th) day prior to the Purchase Date. Any such payroll deduction change will be effective as soon as
administratively practicable thereafter and will remain in effect for successive Purchase Periods or Offering Periods as provided in Section 7
unless the Participant submits a new enrollment agreement for a later Purchase Period or Offering Period, the Participant elects to decrease his or
her payroll deductions during a future Purchase Period, the Participant elects to withdraw from the Plan in accordance with Section 9, or the
Participant is withdrawn from the Plan in accordance with Section 14 or is otherwise ineligible to participate in the Plan. A Participant may not
increase the rate of his or her payroll deductions during a Purchase Period. A Participant may only increase his or her rate of payroll deductions to
be effective for the next Purchase Period or Offering Period by completing and filing with the Company a new enrollment agreement authorizing
the payroll deductions, and such increase will be effective on the start date of the first Purchase Period or Offering Period following the filing of
such form.

 
 
 
 

A-5
 

 



 
 

Notwithstanding the foregoing, the Company may adjust a Participant’s payroll deductions at any time during an Offering Period to the
extent necessary to comply with Code Section 423(b)(8) and the limitations of Section 5. Payroll deductions will recommence and be made in
accordance with the Outstanding Election prior to such Company adjustment starting with (x) the first Offering Period that begins in the next
calendar year (if the adjustment is made to comply with Code Section 423(b)(8)) or (y) the next Purchase Period (if the adjustment is made to
comply with Section 5), or (z) such other time as is determined by the Administrator, unless the Participant withdraws in accordance with Section
9, is withdrawn from the Plan in accordance with Section 14 or is otherwise ineligible to participate in the Plan.

 
9. Withdrawal from Offering Period After Offering Date.  An Eligible Employee may withdraw from any Offering Period after the

applicable Offering Date, in whole but not in part, at any time prior to the date specified by the Administrator or, if no such date is specified by
the Administrator, the Purchase Date, by submitting the prescribed withdrawal notice to the Company (or the Company’s designee). If a
Participant withdraws from an Offering Period, the Participant’s Option for such Offering Period will automatically be terminated, and the
Company will refund in cash the Participant’s entire Account balance for such Offering Period as soon as practicable thereafter. A Participant’s
withdrawal from a particular Offering Period shall be irrevocable. If a Participant wishes to participate in a subsequent Offering Period, he or she
must re-enroll in the Plan by timely submitting a new enrollment agreement in accordance with Section 6.

 
10. Purchase of Stock.  On each Purchase Date, the Administrator shall cause the amount credited to each Participant’s Account to be

applied to purchase as many Shares pursuant to the Participant’s Option as possible at the Purchase Price Per Share, subject to limitations of
Sections 3 and 5. The amount applied to purchase Shares pursuant to the Option shall be deducted from the Participant’s Account. Any amounts
remaining credited to the Participant’s Account on the Purchase Date shall be retained in the Participant’s Account and rolled forward to the next
Purchase Period or Offering Period.

 
11. Interest on Payments.  No interest shall be paid on sums withheld from a Participant's pay for the purchase of Shares under this Plan

unless otherwise determined necessary by the Administrator for Participants in the Non-423(b) Plan.
 

12. Rights as Stockholder.  A Participant will not be a stockholder with respect to Shares subject to the Participant’s Options issued under
the Plan until the Shares are purchased pursuant to the Options and such Shares are transferred into the Participant's name on the Company’s
books and records.

 
13. Options Not Transferable.  A Participant’s Options under this Plan may not be sold, pledged, assigned, or transferred in any manner. If a

Participant sells, pledges, assigns or transfers his or her Options in violation of this Section 13, such Options shall immediately terminate, and the
Participant shall immediately receive a refund of the amount then credited to the Participant’s Account.

 
14. Deemed Cancellations.  

 
(a) Leave of Absence, Layoff or Temporarily Out of Continuous Employment.  Any Participant who is: (y) granted a paid leave of absence

by the Participant's employer, or (z) otherwise temporarily not an Eligible Employee even though the Participant is still an employee of the
Company or a Subsidiary (the date of any such event is referred to herein as the “Transition Date”), shall continue to be a Participant for a
period no longer than 90 days after such Transition Date or, if longer, so long as the Participant's right to reemployment with his or her
employer is guaranteed either by statute or Applicable Laws (but not beyond the last day of the Offering Period). Notwithstanding the
foregoing and Section 8, the Participant will be treated as if he or she has withdrawn from the Plan pursuant to the provisions of Section 9 if
the Participant has no pay or his or her pay is insufficient (after other authorized deductions) to make payroll deductions to the Plan during
such period. If the Participant does not return from his or her leave of absence or otherwise become an Eligible Employee by the date that is
90 days from the Transition Date, his or her election to participate in the Plan shall be deemed to have been cancelled on the 91st day after
the Transition Date, unless the Participant’s right to reemployment with his or her employer is guaranteed either by statute or Applicable
Laws, in which case his or her election to participate in the Plan shall be deemed to have been cancelled on the 1st day after the date that the
Participant’s right to reemployment with his or her employer is no longer guaranteed either by statute or Applicable Laws.
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(b) Termination of Employment.  If a Participant resigns, is dismissed or transfers to a company other than the Company or a Designated
Subsidiary, or if the entity that employs the Participant ceases to be a Designated Subsidiary, any outstanding Option held by the Participant
shall immediately terminate, the Participant shall be withdrawn from the Plan and the Participant shall receive a refund of the amount then
credited to the Participant's Account.

 
(c) Death of a Participant.  If a Participant dies, any outstanding Option held by the Participant shall immediately terminate and the

Participant shall be withdrawn from the Plan. As soon as administratively practicable after the Participant’s death, the Shares purchased or, as
applicable, the amount then credited to the Participant’s Account shall be remitted to the executor, administrator or other legal representative
of the Participant’s estate or, if the Administrator permits a beneficiary designation, to the beneficiary or beneficiaries designated by the
Participant if such designation has been filed with the Company or the Company’s designee before such Participant’s death. If such executor,
administrator or other legal representative of the Participant’s estate has not been appointed (to the knowledge of the Company) or if the
beneficiary or beneficiaries are no longer living at the time of the Participant’s death, the Company, in its discretion, may deliver the
outstanding Account balance to the spouse or to any one or more dependents or relatives of the Participant or to such other person as the
Company may designate.

 
15. Application of Funds.  All funds received by the Company in payment for Shares purchased under this Plan and held by the Company at

any time may be used for any valid corporate purpose. The amounts collected from a Participant may be commingled with the general assets of
the Company and may be used for general corporate purposes.

 
16. No Employment/Service Rights.  Neither the action of the Company in establishing the Plan, nor any action taken under the Plan by the

Board or the Administrator, nor any provision of the Plan itself, shall be construed so as to grant any person the right to remain in the employ of
the Company or any Subsidiary for any period of specific duration, and such person’s employment may be terminated at any time, with or without
cause.

 
17. Change in Control.  In the event of a Change in Control, all outstanding Options under the Plan shall automatically be exercised

immediately prior to the consummation of such Change in Control by causing all amounts credited to each Participant’s Account to be applied to
purchase as many Shares pursuant to the Participant’s Option as possible at the Purchase Price Per Share, subject to the limitations of Sections 3
and 5. The Company shall use its best efforts to provide at least ten (10) days’ prior written notice of the occurrence of a Change in Control and
Participants shall, following the receipt of such notice, have the right to terminate their outstanding Options prior to the effective date of such
Change in Control.

 
18. Acquisitions and Dispositions.  The Administrator may, in its sole and absolute discretion and in accordance with principles under Code

Section 423, create special Offering Periods for individuals who become Eligible Employees solely in connection with the acquisition of another
company or business by merger, reorganization or purchase of assets and, notwithstanding Section 14(b), may provide for special purchase dates
for Participants who will cease to be Eligible Employees solely in connection with the disposition of all or a portion of any Designated Subsidiary
or a portion of the Company, which Offering Periods and purchase rights granted pursuant thereto shall, notwithstanding anything stated herein,
be subject to such terms and conditions as the Administrator considers appropriate in the circumstances.
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19. Automatic Termination of Offering Period.  Should the Fair Market Value on any Purchase Date within an Offering Period be less than
the Fair Market Value on the Offering Date, then that Offering Period shall automatically terminate immediately after the purchase of Shares on
such Purchase Date, and a new Offering Period shall commence on the next business day following such Purchase Date. The new Offering Period
shall have a duration equal to the duration of the Offering Period that was just terminated or such other duration as is established by the
Administrator.

 
20. Commencement of Plan.  This Plan as set forth herein adopted by the Board on April 27, 2010 shall become effective upon its approval

by the Company’s stockholders and shall apply to all Offering Periods beginning after such date.
 

21. Government Approvals or Consents.  This Plan and any offering and sales of Shares or delivery of Shares under this Plan to Eligible
Employees under it are subject to any governmental or regulatory approvals or consents that may be or become applicable in connection
therewith.

 
22. Plan Amendment; Plan Termination.  

 
(a) The Board may from time to time amend or terminate the Plan in any manner it deems necessary or advisable; provided, however,

that no such action shall adversely affect any then outstanding Options under the Plan unless such action is necessary or desirable to comply
with Applicable Laws or is necessary to assure that the Company will not recognize, for financial accounting purposes, any additional
compensation expense in connection with the Shares offered for purchase under the Plan, should the financial accounting rules applicable to
the Plan be revised; and provided, further, that no such action of the Board shall be effective without the approval of the Company’s
stockholders if such approval is required by Applicable Laws.

 
(b) Without stockholder approval and without regard to whether any Participant’s rights may be considered to have been “adversely

affected,” the Board shall be entitled to, in addition to, and without limitation with respect to, what is permitted pursuant to Section 22(a),
cancel or change Purchase Periods or Offering Periods, limit the frequency and/or number of changes in the amount withheld during a
Purchase Period or Offering Period, change or establish the exchange ratio applicable to amounts withheld in a currency other than U.S.
dollars, permit payroll withholding in excess of the amount designated by a Participant in order to adjust for delays or mistakes in the
Company’s processing of properly completed enrollment forms, establish reasonable waiting and adjustment periods and/or accounting and
crediting procedures to ensure that amounts applied toward the purchase of Shares for each Participant properly correspond with amounts
withheld from the Participant’s Eligible Compensation, and establish such other limitations or procedures as the Board determines in its sole
discretion advisable which are consistent with the Plan.

 
(c) Unless sooner terminated by the Board, the Plan shall terminate upon the earliest of (i) June 14, 2020, (ii) the date on which all shares

available for issuance under the Plan shall have been sold pursuant to Options exercised under the Plan, or (iii) the date on which all Options
are exercised in connection with a Change in Control.

 
(d) Upon the termination of the Plan, any balance in a Participant’s Account shall be refunded to him or her as soon as practicable

thereafter.
 

23. Governing Law.  The Plan shall be governed by, and construed in accordance with the laws of the State of New York (except its choice-
of-law provisions) and applicable U.S. Federal Laws.
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